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THE SUPREME COURT OF THAILAND

Public Prosecutor v. Ganokchai Petchdawong

No. 5843 /2543 (2000) J.S.C.

September 18, 2543 (2000)

Panel of Justices : Yongyos Nisapuckrakul, Taveechai Charoenbundit,
Yindee V. Torsuwan

1.Parties
Public prosecutor : Public Prosecutor, Office of the Attorney General
Joint prosecutors :
(@) Prentice Hall, Inc.,
) The Mcgraw — Hill Companies, Inc.,
3) International Thomson Publishing, Inc.
Defendant : Ganokchai Petchdawong

2. Background and Issue
Background
Prentice Hall, Inc. , the first joint prosecutor, was the copyright owner of the books entitled “ Marketing Management”
and “Environmental Science”. The Mcgraw — Hill Companies, Inc., the second joint prosecutor, was the copyright owner of the
books entitled “ Marketing” and “Organizational Behavior”. Meanwhile, International Thomson Publishing, Inc., the third joint
prosecutor, was the copyright owner of the book entitled “ Production and Operations Management”. All  five books were
works copyrighted under U.S. law. In addition, both U.S.A. and Thailand were members of the Berne Convention for the
protection of Literary and Artistic Works .  The prosecutor alleged that the defendant infringed the joint prosecutors’ copyright
when the defendant, who had provided the service of photocopying and  binding books, copied excerpts from books, whose
rights were held by the joint prosecutors, and produced 43 packs of compiled excerpts , without any permission. The defendant
argued that those five books were used for educational purposes by the nearby university, and the reproductions were made on
the requests of  students who had themselves brought original books to the defendant.
Issue
The issue was whether the defendant’s copying was the copyright infringement for profit without any grounds for
exemption from the infringement of copyright.

3.Ruling

The Central Intellectual Property and International Trade Court dismissed the case. The three joint prosecutors
appealed.

The Supreme Court reversed the judgment.
4.0Opinion

(1) The defendant reproduced many packs of the three joint prosecutors’ copyright works by photocopying and
storing them in his shop, located near the Assumption University which used the books of the three joint prosecutors for
educational purposes. Accordingly, the defendant had a convenient opportunity to sell the copied documents to the students .
Furthermore, when the defendant was arrested by the police and during the inquiry, later in the same day, by the inquiry official,
the defendant  twice confessed that he had infringed the copyright of another party by selling, offering for sale, or occupying for
sale. Consequently, the court found that the defendant had reproduced the copyrighted works of the three joint prosecutors by
photocopying 43 packs of documents for selling, offering for sale, or occupying for sale. The defendant had infringed upon
copyright laws for commercial purposes and personal profit from selling the copies he, himself, had produced . Such an act was
not a transaction requested by students who needed the copies for research or study of the work. The defendant’s act did not
qualify as being exempt from the infringement of copyright, provided by section 32 (1) of the Copyright Act, B.E. 2537 (1994).

(2) The defendant could have denied the allegation at the time of arrest or during questioning and could have
provided evidence of alleged transactions , if any, to the police and the inquiry official. The defendant, however, did not do so,
and, instead, he confessed whilst under arrest and questioning. The presentation of proof of transaction after the defendant was
charged before the court was suspicious, and the content of such a document did not show clearly whether it had been the result
of a student’s request. Moreover, the defendant could not bring any such person, who had hired the defendant for
photocopying,  to testify before the court. The defendant’s evidence failed to rebut the prosecutor and the joint prosecutors’
evidence.
5.Keywords

literary work - Berne Convention - exemption - noninfringement - fair use defense
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